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NO. 48752-2021
Ada County
Case No. CR-FE-2015-18366

RESPONDENT’S BRIEF

Has Kellie Marie Peevy failed to show that the district court abused its discretion when it
revoked probation and executed her underlying sentence of seven years, with two fixed?
ARGUMENT
Peevy Has Failed to Show that the District Court Abused Its Discretion
A.

Introduction
On New Year’s Eve, a Boise police officer observed a vehicle circling a neighborhood and

acting peculiarly. (PSI, p. 144.) After the driver pulled to the side of the road and turned off the
engine, the officer approached and found Kellie Marie Peevy behind the wheel with two friends.
Peevy told the officer she was lost and volunteered she was “not sure” if her driver’s license was
suspended. (PSI, p. 144.) The officer ran her information and found two active warrants for her

arrest, one for grand theft and the second for possession of methamphetamine. (PSI, pp. 144-145.)
A search of her purse revealed a syringe filled with methamphetamine, a “tie off” band, and a
marijuana pipe. (PSI, pp. 149-150, 170.) Peevy was arrested on the outstanding warrants and
charged with possession of methamphetamine and paraphernalia. (PSI, p. 145; R. p. 33.)
One month after her release on bond, Peevy attempted to hide under a blanket in the
backseat of a car after the driver was pulled over for erratic driving. (R., p. 4; PSI, pp. 19-20.)
Police identified Peevy and found she had both an active warrant out for her arrest and syringes
and methamphetamine in her purse. (PSI, p. 19.) Again, the state charged Peevy with possession
of a methamphetamine and paraphernalia. (PSI, pp. 55-56)
Peevy pleaded guilty to possession of a controlled substance pursuant to a plea agreement
for charges stemming from the New Year’s Eve arrest. (R., pp. 36-38.) The district court imposed
a sentence of seven years, with two fixed, and retained jurisdiction. (R., pp. 39, 41-42.) That
sentence was to run concurrent with the second charge of possession. (R., p. 62.) After
successfully completing her rider, the district court suspended Peevy’s sentence and placed her on
probation for seven years. (R., pp. 46-50.)
Peevy violated her probation when she was arrested and charged with grand theft after
failing to return a vehicle she claimed she borrowed. (R., pp. 62-63, 65-66, 87.) Ultimately, Peevy
admitted to violating her probation by committing petit theft when she stole $75.00 from her
employer, failing to report to her supervising officer, and continued use of methamphetamine. (R.,
pp. 60-63, 67-68, 86, 94.)
The district court reinstated probation for seven years with the additional requirement that
she comply with, and complete, Mental Health Court. (R., pp. 99-103.) Peevy failed to check in
with the Program Coordinator of Mental Health Court, failed to check in with Probation and
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Parole, failed to check in with treatment at Health and Welfare, and failed to appear for weekly
Mental Health Court hearings. (R., pp. 107-108.)

The district court issued a second bench

warrant. (R., pp. 112-113.) Peevy admitted she had violated her probation by failing to report to
Mental Health Court. (R., p. 117; Tr., p. 5, Ls. 21-25.)
The district court revoked Peevy’s probation and imposed sentence of seven years, two
fixed, with credit for time served in the amount of 434 days. (R., pp. 120-121.)
Peevy filed a timely notice of appeal within 42 days of Judgment. (R., pp. 123-124.) Peevy
also filed a Rule 35 motion which the district court denied. (R., pp. 127-129, 133.) Peevy
challenges the district court’s decision to revoke her probation and execute her underlying sentence
of seven years, with two fixed. Peevy has failed to show an abuse of discretion.
B.

Standard of Review
“Review of a probation revocation proceeding involves a two-step analysis. First, it is

determined whether the terms of probation have been violated. If they have, it is then determined
whether the violation justifies revocation of the probation.” State v. Garner, 161 Idaho 708, 710,
390 P.3d 434, 436 (2017) (citations omitted). “A court's finding that a violation has been proved
will be upheld on appeal if there is substantial evidence in the record to support the finding.” State
v. Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App. 2003). However, “whether to
revoke a defendant's probation for a violation is within the discretion of the district court.” Id. In
evaluating whether a lower court abused its discretion, the appellate court conducts a four-part
inquiry, which asks “whether the trial court: (1) correctly perceived the issue as one of discretion;
(2) acted within the outer boundaries of its discretion; (3) acted consistently with the legal
standards applicable to the specific choices available to it; and (4) reached its decision by the
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exercise of reason.”

State v. Herrera, 164 Idaho 261, 270, 429 P.3d 149, 158 (2018)

(citing Lunneborg v. My Fun Life, 163 Idaho 856, 863, 421 P.3d 187, 194 (2018)).
C.

Peevy Has Shown No Abuse of the Court’s Discretion
“In determining whether to revoke probation, a court must examine whether the probation

is achieving the goal of rehabilitation and is consistent with the protection of society.” State v.
Morgan, 153 Idaho 618, 622, 288 P.3d 835, 839 (Ct. App. 2012). “In reviewing the propriety of
a probation revocation, the focus of the inquiry is the conduct underlying the trial court's decision
to revoke probation.” State v. Del Critchfield, 167 Idaho 650, 654, 474 P.3d 1247, 1251 (Ct. App.
2020).
At the disposition hearing, the district court was unconvinced by Peevy’s assertion that she
was “never told where … to go” to attend Mental Health Court. (Tr., p. 11, L. 12.) The district
court observed the juxtaposition between Peevy’s ability to apply for sober housing and plan
counseling appointments but inability to check in with Mental Health Court, Probation and Parole,
Health and Welfare, or appear for court hearings. (Tr., p. 13, Ls. 10-22.) The district court did
not think Peevy was “sincerely trying” and saw no reason to trust her. (Tr., p. 13, Ls. 14, 22-23.)
Peevy argues that the district court did not give proper consideration to her substance abuse
and mental health issues when it revoked her probation and executed her underlying sentence.
(Appellant’s Brief, pp. 3-5.) In fact, by her own admission, the district court gave Peevy the
opportunity to participate in Mental Health Court and Peevy failed to act. (Tr., p. 5, Ls. 21-25.)
Peevy’s claim that she was not provided enough guidance and “just set up to fail completely” (Tr.,
p. 11, Ls. 16-17) is not only unpersuasive, it betrays Peevy’s failure to take responsibility for her
own rehabilitation.
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Peevy’s psychosocial rehabilitation specialist wrote, Peevy “states she wants recovery,”
but “her actions and attitude have shown her continued struggle with not following rules,
acceptance from others, and defiance towards staff. She has shown potential for growth (doing
well in her classes) but unfortunately she has not put the skills she is learning or has learned in her
classes into action while in her everyday routine.” (PSI, p. 5.) While participating in the rider
program, Peevy had 19 disciplinary sanctions. (PSI, p. 5.) Unfortunately, Peevy continues to be
unable or unwilling to put into practice the skills she was taught in the rider program. She was
given the opportunity to participate in Mental Health Court, but absconded and demonstrated she
is not a suitable candidate for community supervision. Her LSI score is high and suggests a
likeliness to reoffend.

(PSI, p. 2, 12.)

While on probation, Peevy continued to use

methamphetamine, failed to appear before the court, and committed new thefts. (PSI, pp. 21-23;
R. pp. 60-63, 94, 99.) When given the opportunity to participate in Mental Health Court, she failed
to take the opportunity.
The district court met its obligation of protection of society, deterrence, rehabilitation and
retribution when it revoked Peevy’s parole and executed her sentence of seven years, two fixed.
CONCLUSION
The state respectfully requests this Court to affirm the judgment of the district court.
DATED this 6th of October, 2021

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN
Deputy Attorney General
MOLLY GARNER
Paralegal
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 6th day of October, 2021, served a true and correct
copy of the attached RESPONDENT’S BRIEF to the attorney listed below by means of iCourt
File and Serve:
KILEY A. HEFFNER
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

/s/ Kenneth K. Jorgensen
KENNETH K. JORGENSEN

Deputy Attorney General
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